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Thank you for the opportunity to comment on the Draft Report.  As your Draft Report 
acknowledges, the Land Bank’s priority in responding to the issues we identified on the 
McDonagh sites was to secure the public health and enforce our contracts.  In support of those 
priorities, we sought advice from the State environmental regulators, and with them, we followed 
the science to ensure that each and every one of the 89 properties would be fully compliant with 
all applicable environmental standards.   

The good news is this: we are on track to meet all of these goals.  All topfill which did not meet 
applicable environmental standards has already been removed and replaced, and taxpayers will 
bear none of the cost under the contract.  We have held McDonagh accountable for all of its 
contract obligations without litigation, which would surely have wasted taxpayer money and 
caused unnecessary delays in resolving the problems and successfully closing out the HHF 
program.   

While we will not attempt to correct the many factual mistakes and baseless assumptions in the 
Draft Report, we must address the two fundamental errors that support its misguided 
conclusions.    

First, the Draft Report applies the wrong legal standard in concluding that the topfill at 81 of the 
89 McDonagh properties did not comply with the law.  All agree that Part 201 of Michigan’s 
environmental statute is the governing legal and contractual standard.  But the Draft Report relies 
on initial draft conclusions by AKT that looked at statewide standards, rather than the 
appropriate background criteria.  Based on the extensive analysis by ASTI, and the significant 
technical guidance from EGLE, we have concluded that AKT’s draft assertions about what 
criteria to apply are not supported by the law and the data as to at least 66 of the properties.   

The Land Bank has already ordered McDonagh to remove and replace the topfill at all sites 
where the scientific review concluded that remediation was required, and all of that work will be 
completed as of this week.  The remaining 66 sites comply with the environmental standards that 
we have concluded apply, and with the contract, and therefore require no further action.  This 
conclusion is supported by the independent scientific review of ASTI, including numerous 
discussions with EGLE. It is our understanding that EGLE is in agreement with this conclusion 
at this point in its review.  If EGLE ultimately concludes otherwise as to any of the remaining 66 
sites, the Land Bank will order McDonagh to take all necessary action at all such sites at 
McDonagh’s expense. 

The Land Bank will hold McDonagh accountable under the contract for all applicable costs, 
including the work of AKT and ASTI and the removal and replacement of topfill at the affected 
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sites.  None of those costs are going to be borne by the taxpayer.1  All out-of-pocket costs 
described above which were incurred by the City or the Land Bank will be reimbursed out of 
funds that would have been payable to McDonagh, but have been held back for this purpose by 
the Land Bank and MSHDA.  If the monies held back for this purpose are not sufficient to cover 
these costs, the Land Bank will take action to recover any remaining amounts from McDonagh 
pursuant to the contract.  MSHDA Director Mary Townley has approved this approach to 
contract enforcement and application of the funds. 

Second, the Draft Report erroneously assumes that if the Land Bank had just ordered McDonagh 
to remediate all 89 sites at the outset, McDonagh would have promptly and voluntarily done so.  
There are two fatal flaws with this assumption. First, there was not then (and is not now) 
sufficient evidence to conclude that the soil at all of these sites was out of compliance.  Second, 
there is simply no basis to assume McDonagh would have complied voluntarily with such an 
order.   

It was clear to the Land Bank very early on that McDonagh did not agree with the AKT draft 
assertions and would refuse to remediate properties that it believed complied with the contract 
and the applicable law, especially when the cost to McDonagh to remove and replace topfill at 
all 89 sites would have been between $600,000 and $1,200,000.   The Land Bank would have 
had to sue McDonagh to attempt to enforce such an order, which would have caused the 
taxpayers great expense, potentially left the properties in limbo for many years, and prevented 
the Land Bank from closing out the HHF program on time. If the Land Bank had decided to 
perform the work on its own in the mean time, it would have been at taxpayer risk and expense. 

To be clear, if the Land Bank determined that McDonagh did, in fact, have an obligation to 
remediate all 89 sites under the contract, we would have had no reservations about confronting 
the contractor, and aggressively holding them accountable. The Land Bank has consistently and 
successfully litigated against contractors as necessary throughout the program.  But in this 
instance, the Land Bank concluded that seeking the advice of the environmental regulators was 
both the most cost-effective and the most expeditious path to protecting the public health and 
enforcing the contract.   Accordingly, the Land Bank – in consultation with Detroit Demo, 
MSHDA, the Mayor’s Office and others, and with notice to the OIG at each step – decided to 
follow the more deliberate and thoughtful process that we have described.  

Taking the time to follow the science and to consult with EGLE has resulted in a prompt and 
successful resolution of the  public health issues and has convinced McDonagh to remediate the 
affected sites without unnecessary taxpayer expense or protracted and expensive litigation.  

 

 

 
1  The Land Bank will pay the incremental costs of removing material that appears to have been dumped by a third 
party on one of the sites after all McDonagh demolition work there had been completed. 


